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THE MIDLAND SOCIETY INC 

Select Committee into Local Government 
Parliament House 
4 Harvest Terrace 
WEST PERTH WA 6005 

RE: Submission to Select Committee into Local Government 

Dear Select Committee 

PO Box 1391 MIDLAND WA 6936 
midlandsociety@qmail.com 

On 14 November 2018 the Midland Society sent an 8 page formal complaint ( attached) to Duncan Ord, 
Director General, Department of Local Government, detailing several alleged breaches of the Local 
Government Act involving the City of Swan's redevelopment of Midland Oval. These included: 

* Failure to rescind a previous Council resolution as required under s 10(3) LGA; 
* Failures to meet requirements under s3.59 LGA in preparing and advertising a business plan for major 
land transactions; and 
* Failure to properly establish committees overseeing land transactions s5.8-5.18 LGA 

The legislation does not currently contain any penalties for breaches of these sections of the LGA. 

Our concern is that where there are no penalties for non-compliance with the Act those provisions may be 
seen as optiona1. They represent significant " loop holes" in the administration of Local Government, 
particularly in relation to major land transactions (s3.59), where ratepayers may be exposed to risky 
financial deals with little or no transparency. 

We did not receive any written reply from the Department. However phone conversations between our 
members and Department staff resulted in a perception that there was a reluctance to investigate 
allegations of non-compliance in relation to sections of the LGA where there was no penalty. 

We believe it is unacceptable for local governments and the state department overseeing them to hold the 
view that some laws are effectively optional. Clearly the legislation has to change so that non compliance, 
particularly in relation to major land transactions, is deterred. 

Please let us know if you require any further information. 

Yours sincerely 

Kelly Ovens 
President 
The Midland Society 

10 September 2019 
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Duncan Ord 
Director General 
Department of Local Government Sport and Cultural Industries 
GPO Box 8349 
Perth Business Centre WA 6849 

Dear Mr Ord 

PO Box 1391 MIDLAND WA 6936 
midlandsociety@gmail.com 

Some Midland Society members have been advised in writing by the Minister for Local Government that 
a formal complaint may be lodged with the department if there is belief that the Local Government Act 
1995 (LGA) has been contravened. 

I wish to lodge a formal complaint on behalf of the Midland Society in respect of the following 
contraventions of the LGA by the City of Swan Council (COS). 

A Contravention 1 - Failure to formally rescind Council resolution Item 12.6 Recreational Land -
Midland Oval adopted on 29 September 1980, as it is required to do under s10{3) LGA. 

1. On 29 September 1980 Council resolved to adopt Item 12.6 Recreational Land - Midland Oval, "that 

no further action be taken to sell Midland Oval unless a referendum of electors of the Shire of Swan 

is held" (1980 resolution). 

2. At the 2 May 2018 COS Agenda Forum public question time the following questions were asked; 

Q6 The Council endorsed a motion on 29 September 1985 that Midland Oval should not be 
sold until such time as it was put to the people of Midland by referendum. Has that 
motion been rescinded by Council? 

Q7 If the motion of 29 September 1985 has not been rescinded by Council when will the 

people of Midland be given the opportunity to vote in the referendum regarding the sale 

of the Midland Oval? 

3. The answers to those questions were given in the 2 May 2018 Agenda Forum Minutes; 

A4 The CEO advised that Council was not required to rescind the decision. Council was able 

to, and made a different decision 

Regarding Q7 no answer was provided. 

4. At the 18 June 2018 Special Electors meeting the following question was asked; 

Q8 In 1981 Cr Snowy Benett passed a motion that: before any action was taken on the 

redevelopment of the Midland Oval, a referendum of the ratepayers be held. This motion 

was adopted by Council and not rescinded at the time a draft of the MORM was 

presented to the public. Why has a public referendum not taken place before the 

MORM? 

5. The answer was given in the 18 June 2018 Special Electors meeting Minutes; 

A8 As previously advised a rescission motion is not required. Many Council resolutions have 

been made regarding the precinct since 1981 including the following resolutions: 
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On 24 October 2001 Council resolved that: 

1) Any major redevelopment of the precinct {for any purpose) will not be pursued in the 

short-term, due to other priorities in Midland and the considerable financial implications 

of such development. 

2) Any comprehensive development of the Midland Oval precinct will be subject to detailed 

design and analysis, financial evaluation and extensive public consultation prior to any 

decision by council. 

3) In the short-term, however, council may consider minor development or land 

transactions, where council considers that these are in the public interest and where they 

do not unreasonably constrain the existing use of the Oval and cycle track or options for 

future redevelopment. 

4) Record that the reasons for Council's decision are: 

1. The development of the car park will not affect the use of the Midland oval and cycle 

track for passive or active recreation use, nor will it compromise options for future 

redevelopment within the precinct. 

2. The Council has a statutory obligation to expend cash in lieu of the parking in 

proximity to the site for which the funds were paid. 

3. The construction of the car park will improve access to parking for a range of users 

and will not involve the ceding of any public rights over the land. 

4. The Council wishes to reassure the public, without purporting to bind any future 

Council that any major re-development of the Midland Oval precinct will be subject to 

a rigorous planning, financial and public evaluation. 

On 3 April 2002 Council resolved to: 
1) Decline the call for a public referendum to decide the future of the Midland Oval 

Precinct. 
2) Reiterate the City1s position as expressed in parts {3) and {4) of the Council 

resolution of '24 October 2001. 

6. At the 25 July 2018 Agenda Forum public question time the following questions were asked and the 

answers put on notice; 

Question: Is the Council in breach of the Local Government Act for failing to formally rescind 

council resolution 12.6 of 29 September 1980 "that no further action be taken to sell Midland 

Oval unless a referendum of electors of the Shire of Swan is held" or for failing hold a 

referendum according to that 1980 resolution, before approving the sale of a portion of the 

Midland Oval to De Mol Investments on 25 November 2015? 

1. Is it correct that under regulation 10{3) of the Local Government (Administration) 

Regulations {LGR) which is subsidiary legislation under the Local Government Act that 

Council can change a decision but where the effect of a change makes the decision 

substantially different then the regulations provide that the decision must be formally 

revoked pursuant to the regulation 10 procedures? 

2. Is it correct that Council has not formally rescinded the resolution 12.6 of 29 
September 1980? 

3. Is it correct that on 25 November 2015 Council in resolving to sell a portion of 

Midland Oval to De Mol Investments without formally rescinding the 1980 resolution 
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or without holding a referendum, changed the 1980 resolution to the effect that it 

became a substantially different decision because council agreed to sell a portion of 

the Midland Oval without holding a referendum of electors in direct contradiction of 

the 1980 resolution? 

4. Is it correct that Council breached the Regulations and thereby the Local Government 

Act by failing to formally rescind the resolution 12.6 of 29 September 1980 or by 

failing to hold a referendum before it agreed to sell a portion of Midland Oval as it 

was required to do under that resolution? 

7. The answers were given in the 25 July 2018 Agenda Forum minutes; 

Question 1 

Al No 
Question 2 
A2 That is a fair summary of regulation 10(3). Prior to 1996 when the Regulations were 

adopted a different legislative regime applied. 
Question 3 
A3 A rescission motion was not required. 
Question 4 
A4 No. The City's decision making in 2015 was appropriate and a rescission motion was not 

required. 
Question 5 
AS No. Please see previous response. 

8. At the 1 August 2018 Council Meeting public question time the following questions were asked and 

answers put on notice; 

1. Is it correct that under s177 of the Local Government Act 1960 Council was required to follow 

a formal process of rescission to rescind or alter a motion? 

2. Is it correct therefore that prior to 1995 that sl 77 Local Govt. Act 1960 and after 1995 Reg. 

10(3) of Local Government (Administration) Regs. 1995 provided the rules for council process 

for the rescission of motions? 

3. Did Council formally rescind resolution 12.6 of 29 September 1980 regarding the Midland 

Oval referendum through either the 1960 or 1995 Local Government provisions? 

4. If the Council did not formally rescind resolution 12.6 of 29 September 1980, why didn't it 

formally rescind under either the 1960 or 1995 Local Govt. Act? 

5. Can the Council please advise under what legislative basis and provisions Local Government 

Act or otherwise, the City of Swan relies in claiming that it is not required to formally rescind 

the Midland Oval referendum resolution of 12.6 of 29 September 1980 before selling any 

part of the Midland Oval? 

6. How did the resolution he Midland Oval referendum resolution of 12.6 of 29 September 1980 

cease to have effect such that a rescission was not required? 

7. Through what Council or City of Swan process did the Midland Oval referendum resolution of 

12.6 of 29 September 1980 cease to have effect such that a rescission was not required? 

8. Can the Council please advise the date from which the Midland Oval referendum resolution 

of 12.6 of 29 September 1980 ceased to have effect? 
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9. Isn't the motion of 12.6 of 29 September 1980 and the referendum still a live motion? 

9. Answers were given in the 29 August 2018 Ordinary Meeting of Council minutes; 
Al-A9 As previously advised a rescission motion is not required. Many Council resolutions have 
been made regarding the precinct since 1981 including the following resolutions; 

On 24 October 2001 Council resolved that: 
1) Any major redevelopment of the precinct (for any purpose) will noit be pursued in the 

short-term, due to other priorities in Midland and the considerable financial implications 
of such development. 

2) Any comprehensive development of the Midland Oval precinct will be subject to detailed 
design and analysis, financial evaluation and extensive public consultation prior to any 
decision by council. 

3) In the short- term, however, council may consider minor development or land 
transactions, where council considers that these are in the public interest, and where they 
do not unreasonably constrain the existing use of the Oval and cycle track or options for 
future development. 

4) Record that the reasons for Council's decision are; 
1. The development of the car park will not affect the use of the Midland Oval and 

cycle track for passive or active recreational use, nor will it compromise options 
for future redevelopment within the precinct. 

2. The Council has a statutory obligation to expend cash in lieu of parking in 
proximity to the site for which the funds were paid. 

3. The construction of the car park will improve access to parking for a range of users 
and will not involve the ceding of any public rights over the land. 

4. The Council wishes to reassure the public, without purporting to bind any future 
Council, that any major redevelopment of the Midland Oval precinct will be 
subject to a rigorous planning, financial and public evaluation. 

On 3 April 2002 Council resolve to: 
1) Decline the call for a public referendum to decide the future of the Midland Oval Precinct. 
2) Reiterate the City's position as expressed in parts (3) and (4) of the Council resolution of 

24 October 2001 

Analysis of Council Response 

9. From the responses given by the COS the following can be determined; 

a) Council agrees that under reg 10(3) of the Local Government (Administration) Regulations 
(LG Regs) that Council can change a decision but where the effect of a change makes the decision 
substantially different then the regulations provide that the decision must be formally revoked 
pursuant to the regulation 10 procedures. (25 July 2018 minutes). 

b) Council states that it is not bound by reg 10(3) LGR because prior to 1996 when the Regulations 
were adopted a different legislative regime applied. (A2 25 July 2018 minutes). However earlier 
legislation also requires a formal rescission. 

c) Council states that a rescission motion was not made regarding the 1980 resolution. (2 May 2018 
minutes). 

d) Council states the CEO advised the Council that rescission of the 1980 resolution was not 
required and that Council was able to and made a different decision. (2 May 2018). 

e) Council did not provide the statutory provisions to support the claim that Council has the power 
to make a different decision or one that is substantially different to the 1980 resolution such that 
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a formal rescission of the motion is not required under either under reg 10(3) LGR or s177 Local 
Government Act 1960, even though such questions were asked at question time on 1 August 
2018. 

f) The only evidence Council provided to support its view that formal rescission of 1980 resolution 
was not required came from a Council resolution of 24 October 2001 which; 

i) was made in response to a separate petition calling for a referendum before 
permitting a car park on the Recreation Ground ; 

ii) did not expressly mention, refer to or consider Item 12.6 Recreational Land -
Midland Oval resolution of 29 September 1980; 

iii) found that the lease of land did not require a referendum as the decision did not 
involve the sale of land of the Midland Oval or cycle track;. 

ii) was made in consideration of a private lease of a portion of the Recreation Ground 
for a car park that did not; 
a) involve any sale agreement over any part of the Midland Oval or the cycle 

track, 
b) involve a major land transaction, 
c) affect the public use of the Midland Oval and cycle track, or 
f) involve the ceding of any public rights over the land. 

Breach of Local Government Act 

Issue: When the City of Swan entered into a Sale & Development Agreement with De Mal Investments 
on 6 May 2016 and/or when Council resolved to adopt the Midland Oval Masterplan (MORM) on 
30 January 2017 and agreed to sell portions of the Midland Oval that these decisions 
substantially changed Item 12.6 resolution of Council adopted of 29 September 1980. The1980 
resolution held the Midland Oval could not be sold before a referendum of electors was held. 
Under reg 10(3) LGR to substantially change the Item 12.6 decision so that the effect is to sell 
Midland Oval which is a decision substantially different from the earlier Item 12.6 decision of 29 
September 1980 which was to hold a referendum before selling the Midland Oval, Council was 
required to formally revoke the earlier resolution pursuant to the reg. 10 procedures. 

Therefore the City of Swan contravened the Local Government Act as it failed to; 
i) formally rescind item 12.6 of 29 September 1980 as was statutorily required under reg 10(3) LGR 

or; 

ii) hold a referendum of electors as was required by the 1980 Resolution to and according to the 

provisions of Part 4 LGA before Council entered into an agreement for Sale and Development 

Agreement with De Mal Investments on 6 May 2016 which included the sale of a portion of the 

Midland Oval and cycle track and; 

ii) resolved to adopt the Midland Oval Masterplan (MORM) on 30 January 2017 in which portions of 

the Midland Oval and cycle track are to be sold. 

11. The 24 October 2001 Council decision does not support the City of Swan view that; 
i) a formal rescission of item 12.6 of 29 September 1980 was not required before entering into the 

Sale and Development Agreement or approving the MORM because; 
a) a formal rescission is required under the LGA and; 
b) the context of the 2001 decision involved a petition for a separate referendum which 

Council clearly and expressly stated was not required for a the lease of land in or around 
the Midland Oval and cycle track. 



[HE MIDLAND SOCIE[Y INC 

B Contravention 2 - Failure to meet requirements under s3.59 LGA in preparing and advertising a 
Business Plan for the Sale & Development Agreement (S&D Agreement) between the City of Swan 
and De Mol Investments for Lot 4 The Avenue 

1. In August 2015 the COS prepared and advertised a Business Plan (BP1} pursuant toss 3.58 and 3.59 

LGA entitled Proposal to Enter in a Major Land Transaction through the Disposal of the Parcels of 

land known as Lot 4 The Avenue Midland and Portion of Lots 216, 38, 36, 34, 32, 29 The Avenue 

Midland between the City of Swan and the De Mal Group of Companies Pty Ltd (BP 1). 

2. BP1 was produced and advertised because it involved a Major Land Transaction that; 

a) was for the sale of publicly held land not put out to public tender; 

b) included a" potential sale [that] ... some-time in the future may cause the threshold [of $10 

million] to be exceeded" (p3 Business Plan). 

3. BP1 did not advertise that the S&D Agreement involved in the Major Land Transaction was made 

conditional on the construction of a road or roads across the Midland Oval. 

4. BP1 was misleading in its text and map as it only advertised 150m of road (The Avenue) from Sayer 

Street to the edge of the Midland Oval. 

5. BP1 did not advertise the effect of the S&D Agreement on the provisions of facilities and services as 

was required under s3.59 (a) and (b) LGA. 

6. Council resolved to approve the Major Land Transaction on 25 November 2015. 

7. The effect of the failure to properly prepare and advertise BPlwas that public submissions could not 

address the construction of roads across the Midland Oval and the reduction in recreational services 

by the COS which had been of longstanding community concern. 

C Contravention 3 - Failure to prepare and advertise a Business Plan as it was required to do under 
s3.59 LGA for the acquisition of $32.5 million of properties acquired for the common purpose of 
redevelopment of the Midland Oval prior to Council endorsement of the MORM on 30 January 
2017 (BP2) 

1. A confidential item entitled 3.1 Property Acquisition Opportunity was presented at the 21 March 
2012 Ordinary Meeting of Council where it was adopted by Council. (see attached document 
downloaded from COS website). Item 3.1 described; 
a) Council direction on 23 November 2011 to acquire six properties, 35-43 The Crescent Midland 
b) recommendation to purchase 39 The Crescent Midland for $3.lm (24% premium over valuation) 

to progress that aim and finalise settlement before becoming public; 
c) considerations of the Statutory implications of s3.59 LGA and the obligation to prepare and 

adopt a Business Plan for the purchase of the six properties if purchases exceed $10M; 
d) the recommendation that a Business Plan not be prepared because the process of the 

acquisition of the six properties was in an early stage of the process and because the three 
properties to be purchased totaled less than $10M. 

2. On 22 May 2015 ("Future Face of Midland Revealed", Midland Reporter, 26 May 2015) the City of 
Swan announced its vision for Midland Oval redevelopment and revealed it had had already spent 
$20 million acquiring land for that purpose (Midland Oval acquisitions). This was before the draft 
Midland Activity Structure Plan had been endorsed by Council on 10 June 2015 and before the draft 
Midland Oval Redevelopment Masterplan (MORM)was endorsed on 25 November 2015. 

3. In Midland Reporter, "The new heart of Midland" 1 December 2015 reported that the "City 
acquired $20million worth of private property in the Midland Oval precinct" for its "grand vision" 
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but that it lacked transparency because "many long term residents of the area were unaware of the 
plans for their own backyards until reading the newspaper". 

4. Council endorsement of the MORM on 30 January 2017 without having prepared or advertised a 
Business Plan (BP2} for the purchase of $31.5M acquisitions for the common purpose of that plan. 

5. The following responses have been given to public questions about the s3.59 LGA and the property 
Midland Oval acquisitions; 
a) "acquisitions of land were undertaken in accordance with the Local Government Act 1995 and 

were advertised as per that requirement" (5.2.1.2 Minutes 17 January 2018). There is no 
evidence of any such advertisements. 

b) On 9 May 2018 Council stated there was no requirement for a business plan prior to 30 January 
2017 because "the common purpose crystallized with the adoption" of the MORM. However the 
common purpose had already crystallised prior to that date when, 

i. Council approved to acquire 39 The Crescent "in order to progress Midland Oval 
redevelopment" and "the acquisition of six properties .. considered important...linkage 
from the City owned land to Midland Gate Shopping Centre. (3.1 Property Acquisition 
Opportunity 21 March 2012 Ordinary Meeting of Council page 1) 

ii. Council stated publicly following the 2007 Enquiry by Design workshop that it had 
embarked on "strategic action" to acquire land to "facilitate the development" of the 
Midland Oval precinct (Enquiry by Design COS and MRA 2008 pp64-67, endorsed in 2 July 
2008 COS Minutes}. 

iii. $4.4 million budgeted out of municipal cash for the acquisition of 3 properties which 
form part of the Midland Oval Redevelopment Strategy (COS 2015/16 Annual Budget, 
Page 4). 

iv. The Midland Oval Redevelopment Precinct Business Plan (page 4) says "In August 2011, 
Council established a vision for the redevelopment of the precinct and gave direction to 
proceed with the project." This aligns with the establishment of the Midland Oval 
Commercialisation Committee and the beginning of property acquisitions at The Crescent 
in March 2012. 

D Contravention 4 - Failure to properly institute pursuant to ssS.8 - 5.18 LGA a committee known as 
the Midland Oval and Commercialisation Committee which between 2011 to 2013 oversaw the 
acquisition of millions of dollars of property for the common purpose of the future development 
of the Midland Oval precinct 

1. In September 2005 "The Midland Oval Precinct Masterplan Steering Committee first met" (COS 

Minutes of 16 Oct 2013). 

2. The Midland Oval and Commercialisation Committee was not appointed committees (17 Oct 

2011 Special meeting of Council}. 

3. On 21 Mar 2012 Council endorsed purchase of Lot 213 The Crescent for $712,500 and Lot 214 

The Crescent for $3,100,000. 

4. 25 July 2012 Council endorsed purchase of Lot 57 The Crescent for $1,650,000. 

5. On 5 Sep 2012 a recommendation under Resolution on 2.1 MIDLAND ACCESS AND PARKING 

STRATEGY that the item be "referred to the Midland Oval and Commercialisation Committee 

for consideration." 

6. On 7 Nov 2012 Council endorsed purchase of Lot 82 Keane St for $1,100,000. 

7. 12 Dec 2012 Council endorsed purchase of Lot 87 Keane St & Lot 89 (19} The Crescent for 

$2,000,000. 
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8. On 16 Oct 2013 Item 6.2 for Midland Oval and Commercialisation Committee which "is currently 

not a formally established committee of Council to be formally established and a Terms of 

Reference be endorsed by Council." 

''The Midland Oval Precinct Masterplan Steering Committee first met in September 2005. It was 

not established as a formal committee under the Local Government Act 1995 {the Act), rather the 

role of the group was to ensure the project was completed on time/budget/quality and advise on 

community consultation and major proposals. 

Following a briefing in November 2011, Council determined a committee was to be formed to 
assume the role of the Midland Oval Precinct Masterplan Steering Committee and include 
Commercialisation. The first meeting of the Midland Oval and Commercialisation Committee {the 
Committee) was held in May 2012." 

9. On 21 Oct 2013 at a Special meeting the Midland Oval and Commercialisation Committee was 

formally appointed. 

Summary 

1. As has been demonstrated these contraventions of the LGA by the City of Swan are not a one off 
and are indicative of a systematic failure to comply with statutory obligations over a period of at 
least 7 years (2011-2018}. It is likely that this disregard for the law permeates and extends to 
decision making on other matters. 

2. As has been demonstrated the COS in response to questions from the public about its conduct in 
respect of the law, often gave answers that were misleading and contradictory. 

3. The conduct of the Council in blindly accepting and endorsing these contraventions has brought 
the City of Swan into disrepute with ratepayers and residents who expect that it abide by the law. 

4. These conduct and contraventions have contributed to a loss of confidence in the City of Swan 
particularly in its proposal to spend over $200 million of ratepayer funds on the MORM. The 
MORM is unpopular and has been consistently rejected at several Special Electors Meetings and 
Annual Electors Meetings because it will result in the loss of the Midland Oval historically the 
cultural and social heart of Midland and will remove the last green open space in Midland and 
the potential for a Midland Central Park. The MORM is also financially irresponsible given the 
current demographic shifts and economic climate and is likely to be an economic failure and an 
expensive burden for ratepayers to bear for decades to come. 

For these reasons I urge you to recommend that the Minister undertake a Statutory Inquiry into the City 
of Swan's contraventions pursuant to the provisions of Part 8 the Local Government Act. 

Yours sincerely 

 

Kelly Ovens 
President 
The Midland Society Inc. 

14 November 2018 




